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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24034 


Andrew A. Karahaleos, 
Plaintiff—-Appellant, 
v. 
The Secretary of Health, Education and Welfare, 


Defendant-Appellee. 


On Appeal from a Judgment of the United States 
District Court for the District of Columbia 


/ 
BRIEF FOR APPELLANT 


ISSUES PRESENTED 


In this case, the defendant-appellee denied plaintiff-appellant's 
application for social security child benefits on behalf of his adopted 
child. The basis for that denial, which was affirmed by the lower court, 


was that Section 202(d)(10) of the Social Security Act, 42 U.S.C. 402(4)(9), 


which bars payment of child benefits on behalf of adopted children under 


sepeified circumstances, was applicable to the facts of this case. The 
questions presented are: 
1. Since appellant's adoption of his child became final within a 


year after the pertinent amendment to Section 202(d)(10), should benefits 


1/ This case has not previously been before this Court. 
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have been granted on the basis of the savings clause of that provision 
(Section 332(b) of Public Law 89-97), which applied during "the 12-month 
period following the month in which [the amendment was] enacted"? 

2. If the statute is construed to deny benefits to appellant on 
pehalf of his adopted child, is the result consistent with the requirements 


of the Fifth Amendment to the United States Constitution? 
REFERENCES TO RULINGS 


The District Judge did not file a written opinion or findings 
of fact and conclusions of law, nor did he recite an oral opinion from the 
bench. He simply announced, at the conclusion of the argument on cross—- 
motions for summary judgment, that he would enter judgment for the defend- 
ant-appellee, and on December 10, 1969, such a judgment was entered dis- 


missing the complaint. 


STATEMENT OF THE CASE 


The question in this case, broadly stated, is whether the 
defendant-appellee (hereinafter the "defendant") was entitled to: deny 
the claim of the plaintiff-appellant (hereinafter the "plaintiff") 


under the Social Security Act for child benefits on behalf of his adopted 


daughter. The facts, which are simple and undisputed, are as follows: 


ai 
2/ 

Plaintiff was born on October 12, 1894, in Greece (R. 24). In 1950, 
he came to the United States and took up residence in Akron, Qhio (R. 31). 

He married soon thereafter, and became a naturalized citizen of the United 
States (R. 24, 31). 

Plaintiff was employed in a hotel in thio until 1962, when he retired 
at the age of 68 (R. 25, 26). At the time of retirement, he was earning 
$4,000 a year (R. 25). 

On February 19, 1962, plaintiff applied for old-age insurance bene- 

fits under the Social Security Act (R. 28). By an award dated April 9, 1962, 
the Social Security Administration granted that application as of February, 
1962, and awarded him monthly benefits in the amount of $113.00 (R. 28). 

Some time thereafter, plaintiff and his wife, who had been child- 
less, moved to Greece and decided to adopt a child (R. 24). After discussion 
with the authorities at the public orphanage at Amalias, Greece, they deter- 
mined to adopt Alexandra Stavropoulos, an illegitimate child who was born on 
January 18, 1964, and who had been at the orphanage since birth (R. 17, 33, 
45). Plaintiff began to contribute to Alexandra's support in 1964, but on 
the advice of the orphanage, which urged some delay in view of the youth of 


the infant, did not commence adoption proceedings until May, 1965 (R. 48). 


By this time, plaintiff was contributing more than half of Alexandra's 


support (R. 45). In October, 1965, Alexandra moved into plaintiff's home 
(R. 45), and on November 26, 1965, an adoption decree was issued by the civil 


court of Amalias, Greece (R. 36, 37). 


2/ "R" references are to the pages of the administrative record, which is con- 
tained in the record transmitted by the lower court. In this in forma paureris 
appeal, plaintiff has requested, pursuant to Rule 24(¢c), Fed. R. App. P., wnat 
the appeal be heard on the original record. 


he 


About four months later, on March 21, 1966, plaintiff applied for 
child's insurance benefits for Alexandra under Section 202(da) of the Social 
Security Act, 42 U.S.C. 402(d) (R. 29-32). Had that application been granted, 


he would have received an additional $56.50 a month in benefits. See 42 


U.S.C. 402(d)(2). Under the Act as it existed both at the time plaintiff 


commenced supporting Alexandra and at the later time he commenced adoption 
proceedings, such benefits would have been granted. However, on June 6, 1966, 
the application was denied on the basis of defendant's construction of amend- 
ments to Section 202(d) that were passed by the Congress on July: 30, 1965 
-— two months after commencement of the adoption proceedings but) four months 
before entry of a final decree of adoption (R. 20). Plaintiff exhausted 
his administrative appeals within the agency, including in his pleas a 
claim that the statute, if applied to deprive his adopted child of benefits, 
was unconstitutional -- a claim that was not passed on on the ground that 
"the power to pronounce 4 statute unconstitutional is singulerly vested in 
the courts" (R. 12, 14, 6). | 

Plaintiff thereupon, on June 1, 1967, acting pro se a5 had during 
the administrative proceedings, filed suit in the District Court. By order 
of March 15, 1968, Chief Judge Curran requested one of the undersigned 


counsel to represent plaintiff, and appearance was duly entered. 


Since there were no material issues of disputed fact, both plain- 
tiff and defendant moved for summary judgment. ‘The District Court, Judge 
Hart sitting, granted the defendant's motion and denied plaintiff's. The 
Court did not file a written opinion or findings of fact and conclusions 


of law, nor did he recite an oral opinion from the bench. However, the 
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arguments advanced by the plaintiff in this brief -- arguments respecting 
statutory construction and constitutional law -- were all advanced in the 


District Court and rejected. 


ARGUMENT 


The statutory provision that is involved in this case, Section 


202(d) of the Social Security Act, was amended in 1965 so as to preclude, 


except under certain circumstances, adopted children from receiving child's 
benefits if they were adopted after their parent became entitled to old-age 
insurance benefits. In this brief, we show that, if the statute is con- 
strued to apply to appellant's adopted child, it runs afoul of the Fifth 
Amendment in that it arbitrarily discriminates against this class of adopted 
children and in that it is based upon an arbitrary legislative presumption 
of fact. We also show, however, that the statute need not be construed 

to apply to appellant's adopted child because of a savings clause to the 
1965 amendment that, in our view, can and should be read to preserve pre- 
existing law -- under which appellant's application would have been granted 
-- with respect to persons adopted within a year of enactment of the amend- 


ments. 
Tent 


The Statute, if Construed to Deny Social Security 


Benefits Respecting Appellant's Adopted Child, 
Offends the Due Process Clause of the Fifth Amend- 


St Se ee OO 


ment to the United States Constitution. 


While there is an important issue of statutory construction that we 
press in this appeal, we begin with our constitutional argument. We do this 


for two reasons. First, in our view the statutory construction question, 


Ven 


measured by the language of the legislation and its legislative history, 
| 


could in reason be decided either way. If that is so, then it should make a 
difference whether or not the construction adopted by defendant raises sub- 
stantial constitutional problems. Second, the statutory construction question 
does not involve any ambiguity in the 1965 amendment to Section 202(4) itself. 
Under that amendment considered alone, plaintiff's application was properly 
denied. Rather, the statutory construction question turns upon a savings 
clause to those amendments that, in our view, was designed to prevent the 
sort of retroactive application of the amendments made by defendant in this 
ease. Accordingly, it is possible to proceed in orderly fashion by con- 
sidering first the constitutional problems generated by the 1965 amendments 
to Section 202(d) and then to consider separately the problem nesyeetins the 
proper construction of the savings clause. | 

A. The Statutory Scheme. 

Apart from the savings clause, which we discuss later, there is no 
question that the 1965 amendments to Section 202(d) would apply in the 
circumstances of this case so as to deprive plaintiff's adopted chia of 
child's benefits under the Act. While Section 216(e) of the Act, 42 U.S.C. 
‘416(e), defines the term "child" as including a "legally adopted chil," 
and while prior to the 1965 amendments to the Act the plaintiff's applica- 
tion would have been granted under the law as it then stood, on July 30, 
1965, the Congress sharply altered the situation to the disadvantage of 


adopted children. 


3/ Section 216(e) provides in pertinent part: 


"The term 'child' means (1) the child or legally adopted child 
of an individual, and (2) a stepchild who has been such stepchild 
for not less than one year immediately preceding the day on which 
application for child's insurance benefits is filed. . . .". 


That alteration came by way of the addition of paragraph (10) to’ 
Subsection 202(d). The full text of the amendment is set forth in the 


margin. What the amendment comes to, in terms of the facts of the case 


at bar, is this: 


4/ That subsection now appears in the United States Code as paragraph (9) 

by virtue of a subsequent renumbering. But since it was paragraph (10) in 
the original bill and is'so called in the legislative history, we use that 

style in this brief. 


5/ Paragraph (10) of Subsection 202(d) provides: 


"(1) If an individual entitled to old-age insurance benefits ... 
adopts a child after such individual becomes entitled to such 
benefits, such child shall be deemed not to meet the requirements 
of clause (i) of paragraph (1)(C) of this subsection unless such 


child -- 


(A) is the natural child or stepchild of such individual (inelud- 
ing such a child who was legally adopted by such individual), 


or 


(B) was legally adopted by such individual before the end of 
the 24-month period beginning with the month after the 
month in which such individual became entitled to old-age 
insurance benefits, but only if -- 


(i) such child had been receiving at least one-half of 
his support from such individual for the year before 
such individual filed his application for old-age 
insurance benefits . . . and 


either proceedings for such adoption of the child had 
been instituted by such individual in or before the 
month in which the individual filed his application 
for old-age insurance benefits or such adopted child 
was living with such individual in such month." (42 


U.S.C. §402(d) (9) .) 
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First, the amendment applies only to children who are adopted 
after the adoptive parent becomes entitled to old-age benefits in his 
own right and who are neither the natural children nor the stepchildren 
of the adoptive parent. The amendment, therefore, applies to this case, 
because plaintiff did not adopt Alexandra until 1965 whereas he had 
been eligible for old-age benefits in 1962, and because Alexandra was 
neither plaintiff's natural child nor his stepchild. Second, in order 
to qualify for child's benefits, such an "after-adopted" child must have 
been adopted within two years of the time the adoptive parent yeons 
entitled to old-age benefits. Although that requirement was not met in 
this case, it can be put aside because, for reasons we explain later, 
the defendant concedes at least that under the savings clause to: the 
1965 amendments this requirement is not applicable. Third, the severe 
adopted child must have been receiving at least one-half of her support 
from the adoptive parent for the year before the parent filed his 
application for old-age benefits. That requirement was not met here 
and could not have been met, since Alexandra was not even born until 
1964 whereas plaintiff filed his application for old-age benefits in 
1962. Fourth, either the adoption proceedings must have been instituted 
before the adoptive parent applied for old-age benefits or the after- 
adopted child must have been living with the parent by that nee Here 
again, since Alexandra was not even born when plaintiff filed his applica- 
tion for old-age benefits, this requirement was not, and could not have 
been, met. 


B. The Constitutional Issues. 


Section 202(d)(10) defines a class with mathematical precision 


and denies benefits to all members. of that class with an inflexible 
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prohibition. That is, first, it singles out, from all children of parents 
who qualify for old-age’ benefits, those adopted children who were adopted 
after their parent became entitled to old-age benefits, as against (a) 
natural-born children whenever born, (b) step children whenever acquired, 
and (ce) adopted children who were adopted before their parent qualified 
for old-age benefits. And, second, the members of the defined class do 
not suffer merely a modest disability, such as a waiting period before 
receiving benefits or the necessity of proving that their adoption was 
not motivated solely by a desire to secure child's benefits. Rather, 
these children are automatically and permanently barred from receiving 
benefits. The constitutional question is whether this classification 
with its attendant disqualification is supportible when measured against 
the standards of the due process clause of the Fifth eee 

Since Section 202(d)(10) establishes a classification that 
works to the grave disadvantage of members of that class, the basic 
question is whether that classification, in light of its purposes and 
the burdens it imposes, is reasonable. E.g., Truax v. Raich, 239 U.S. 
33 (1915); Morey v. Doud, 354 U.S. 457, 465 (1957); McLaughlin v. 
Florida, 379 U.S. 184, 191 (1964); Rinaldi v. Yaeger, 384 U.S. 305, 
308-309 (1966). In the District Court, the defendant urged, successfully, 


that there was in fact’ such a reasonable basis for the classification. 


The arguments advanced by the defendant were based upon the legislative 


history of the 1965 amendments, so that we discuss first that legislative 


history. 


6/ It is settled, of course, that the principle of equal protection is in- 
cluded by implication in the Due Process Clause of the Fifth Amendment. See, 
an v. Sharpe, 347 U.S. 497 (1954); Schneider v. Rusk, 377 U.S. 163 
1964). 
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1. The legislative history of the statutory provision. | The 1965 
amendments to Section 202 were part of the complex and controversial legis- 
lation that established a national program of medical care for the aged. 
Contressional attention was focused almost entirely on the "medicare" pro- 


gram. The only references that we or the defendant were able to| find to 


the Section 202(d) amendments relating to adopted children are contained 


in a few brief paragraphs in identical language in the House and Senate 


| 
Reports. That language, which is set forth in full in the margin, suggests 


————— 

7/ “Under present law, a child adopted by a worker who is already retired 
and getting old-age insurance benefits can become entitled to benefits even 
though he was not dependent on the worker at the time the latter retired. 

In contrast, present provisions governing the payment of child's insurance 
benefits to a child adopted by a person getting disability insurance benefits, 
and to a child adopted by the surviving spouse of a worker who has died, con- 
tain requirements designed to assure that benefits will be paid: to such chil- 
aren only when there is a basis for assuming that the child lost a source of 
support when the worker became disabled or died. 


"The committee believes that the provisions concerning adoptions be 
retired workers should be made comparable to those relating to adoptions in 
other cases so as to provide safeguards against abuse through adoption of 
children solely to qualify them for penefits, and has included in the bill 
a provision that would accomplish this result. Under this provision benefits 
would be payable to a child who is adopted by an old-age insurance beneficiary 
after the latter becomes entitled to benefits only if the following conditions 
are met: 


(1) At the time the worker became entitled to benefits the 
child was living with the worker or adoption proceedings had begun; 


(2) The adoption was completed within 2 years of the time when 
the worker became entitled to benefits; and 


(3) The child had been receiving at least one-half of his 
support from the worker for the entire year before the worker 
became entitled to old-age insurance benefits or, if the worker 
had a period of disability which continued until he became 
entitled to old-age insurance benefits, before the beginning 
of the period of disability." 


three legislative purposes for the amendments. The first -- to harmonize 
the provisions relating to adopted children under the old-age, disability, 
and surviving spouse provisions of the Act, was not relied upon by defendant 
in the District Court and can be put aside. Obviously, the fact that adopted 
children are treated as harshly under other provisions of the statute is 
immaterial to the constitutional issue here presented. The second legisla- 
tive purpose was to deny benefits to adopted children who were "not depend- 
ent on the worker at the time the latter retired," and the third was "to 
provide safeguards against abuse through adoption of children solely to 
qualify them for benefits." The defendant did rely upon those purposes 

as justification for the discrimination against adopted children, and 
accordingly we now discuss them in turn. 

2. The loss of support rationale. It is, of course, true that 
children adopted after the adoptive parent becomes entitled to old-age 
benefits may well not have been dependent upon that parent at the time of 
the parent's entitlement. Indeed, that is obviously so in the case at bar, 
where the adopted child was not even born at the time plaintiff qualified 
for benefits. In the District Court, the defendant maintained that, since 


the "social evil which the Act seeks to remedy is the loss of support" 


upon a parent's retirement, it was rational for the Congress to limit 


child benefit payments ‘to those adopted children who could show that they 
aid in fact suffer such a loss (Br. p. 7). 

But with all respect we are utterly unable to see what this has 
to do with the equal protection question. We are quite willing to concede 


that the loss of support policy is a rational one and that the Act would 


not be open to constitutional objection if it denied benefits to all children 


who did not suffer such a deprivation when their parents retized. But that 
is not what the Congress has done. Rather, it has imposed this perder only 
upon adopted children. Thus, neither the child that is born to a parent 
after the parent retires nor the child that becomes a step-child of an 
already retired parent could show that he lost a source of support upon 

the parent's retirement; but nonetheless such children are not varred 


from securing child's benefits. The loss of support justification for 


Section 202(d)(10), therefore, is no defense against plaintiff's equal pro- 
3. The protection against abuse rationale. The defendant's 


tection contention. 


second, and principal, defense of Section 202(d)(10) rests upon the legis- 
lative purpose, as the committee reports stated it, "to provide safeguards 
against abuse through adoption of children solely to qualify them for bene- 
fits." The heart of os constitutional aspect of this case is whether 


this defense is sound. 


First of all, while perhaps one cannot say that no person would 
ever adopt a child "solely to qualify them for benefits" -- though the amount 
of the benefits in relationship to the obligations of parenthood suggest that 
this possibility is remote indeed -- there is no more reason to anticipate 
an abuse of the Social Security system in this way than by the acquisition 


of step-children or the generation of natural-born children. As to 


g/ It is worth noting that there is nothing in the record to suggest that 


plaintiff's purpose in adopting Alexandra was anything but peat laa 
The defendant has not contended otherwise. 
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natural-born children, we need not call into play the "fertile octogenarian" 
notion as to fathers in their 60's and wives in their 30's or 40's. And 

as to stepchildren, there is the chance for retired persons to raid the 
Social Security fund on a wholesale basis by acquiring additional benefits 
on account of a new wife and all of her children. 

But assuming we are wrong about that, Seetion 202(d)(10) is nonethe- 
less infirm because it sweeps all "after-adopted" children into the net in 
order to capture the handful of adoptive parents who may adopt "solely to 
qualify [the children] for benefits." Recent decisions in cases that are 
not in principle distinguishable establish that this wholesale exclusion 
from benefits violates the principle of equal protection. 

The decisions that are most closely in point -- and, we suggest, 
dispositive -- are the decisions of the three-judge federal court in this 
District and the Supreme Court in the recent litigation resulting in the 
invalidation of the District of Columbia's one-year public welfare resi- 
dence requirement. We consider first Judge Fahy's opinion for the three- 
judge court in Harrell v. Tobriner, 279 F. Supp. 22 (1967). As the Court 


————: 


there noted, the one-year requirement “Nereates two classes of persons: 


those who have resided in the District of Columbia for one year or longer, 


and those who have resided here for less than one year." Id., at 27-28. 

So, too, here: the statute creates two classes of children: those who were 
adopted after their adoptive parent qualified for old-age benefits, and all 
other children. As to the classes involved in Harrell, there was no differ— 
ence in terms of need. "A bona fide resident of the District of Columbia 


who is indigent and without the means by which to support herself and her 
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children is no less in need of public assistance than an indigent who has 
been here for a full year." Id., at 27. So, too, here: A child adopted 


after the adoptive parent qualifies for social security payments is no less 


in need of assistance than any other child whose parent has retired. 

Now to the justification advanced by the government in Harrell. 
"Defendants . . . contend that the restriction is reasonable peceue it 
is designed to protect this jurisdiction from an influx of persons seeking 
more generous public assistance than might be available aiscehare®™ bides 
at 28. That is, the purpose was +o sereen out persons who nenter a state 
in order to obtain greater welfare aid." Id., at 29. So, too, here: the asserted 
justification for Section 202(a)(10) is that it will screen out persons 
who adopt children "solely to qualify them for benefits." But the Harrell 
court held that the remedy -- the residence requirement —- was too broad 
in view of its harsh impact on those innocent of the feared purpose: 


"Assuming that a provision to prevent abuse of the 
public assistance program would be valid -- a case 
of abuse is not before us -- the challenged provi- 
sion sweeps before it all who have less than the 
required residence, including bona fide residents 
who had come to this jurisdiction for reasons dis- 
associated entirely from a desire to obtain relief. 
This is too broad to be sustained in light of ‘the 
resulting inequality of treatment: 


'[A]ssuming, for the purpose of argument 
only, that the basic prohibition is constitu- 
tional, it does not follow that there is no 
constitutional limit to the means which may 
be used to enforce it.' 


Oyama v. State of California, 332 U.S. 633, 646- 
6LT. ss. a ath2oe | 
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So, too, here: The “challenged provision sweeps before it all who" are 


adopted after their adoptive parent becomes entitled to old-age benefits, 
ineluding those whose parents did not adopt them "solely to qualify them 
for benefits." This is "too broad to be sustained in light of the result- 
ing inequality of treatment." As the Harrell court observed later in its 
opinion (id.,at 30), where the primary purpose is to confer aid upon persons 
in need, "[o]ther means to accomplish secondary purposes must be sought." 

In affirming Harrell, together with two similar decisions from 
other jurisdictions, the Supreme Court endorsed this aspect of Judge Fahy's 
analysis. While going further than the District Court and concluding that 
the localities could not constitutionally deny welfare benefits to persons 
who moved on account of the level of those benefits, the Court also said 
the following on the assumption that such a legislative purpose would be 
permissible: 

", . . [A]Jppellants argue that . . . the challenged 

classification may be justified as a permissible state 

attempt to discourage those indigents who would enter the 

State solely'to obtain larger benefits. We observe first 

that none of the statutes before us is tailored to serve 

that objective. Rather, the class of barred newcomers is 

all-inclusive, lumping the great majority who come to the 

State for other purposes with those who come for the sole 

purpose of collecting higher benefits. In actual operation, 

therefore, the three statutes enact what in effect are non- 

rebuttable presumptions that every applicant for assistance 

in his first year of residence came to the jurisdiction 

solely to obtain higher benefits. Nothing whatever in any 

of these records supplies any basis in fact for such a pre- 

sumption." Shapiro v. Thompson, 394 U.S. 618 (1969). 

So, too, here: Section 202(a)(10) is assertedly aimed at those 
who adopt children "solely to obtain larger benefits," to use Mr. Justice 


Brennan's words respecting the residence requirement. But Section 202(a) (10) 
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is not "tailored to serve that objective." "Rather, the class of barred" 
adopted children "3g all-inclusive, lumping the great majority" who are . 
adopted for normal reasons "with those who" are adopted "for aneeote pur- 
pose of collecting higher benefits." "In actual operation, therefore," 


Section 202(d)(10) "enacts what in effect" is a "nonrebuttable presumption 


that every applicant" for child's benefits adopted his child "solely to 


obtain higher benefits." "Nothing whatever" in this record "supplies any 


basis in fact for such a presumption." 


a 


9/ While the Supreme Court has recently made it clear that, in| welfare 
eases, equal protection contentions are to be tested by the traditional 
"reasonable basis for classification" standard rather than py the stricter 
standard applied where constitutionally protected interests such as free 
speech are involved, Dandridge v. Williams, __ U.S. __, __ (38 U.S. 
L.Wk. 4277, 4281, April 6, 1970), this does not affect our reliance upon 
Harrell or Shapiro. In Harrell, the District Court did not go as far as 
the Supreme Court did in Shapiro in the sense that it did not declare 

the statutory provision an unconstitutional infringement upon the right 

to travel. Rather, it resolved the issue on ordinary equal protection 
standards and relied upon the principle of "reasonable classification" 
found in economic regulation decisions of the Supreme Court. See, 2-8, 
279 F. Supp. at 27. And while in Shapiro the Supreme Court did apply the 
stricter test that requires a showing that the classification is "necessary 
to promote a compelling governmental interest," 394 U.S., at 634, it also 
stated that "even under traditional equal protection tests a classifica- 
tion of welfare applicants according to whether they have lived in the 
State for one year would seem irrational and unconstitutiona nu) -2KsLA- 


at 638. 
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Before Shapiro, a number of federal three-judge courts in addition 


to the Harrell court had declared unconstitutional state welfare residence 
requirements similar to the District of Columbia's. Insofar as the equal 
protection issue is concerned, the reasoning of those courts was similar 
to that in Harrell. Thus, in turning aside the argument that the Delaware 
legislation was sustainable as an effort to "confin[e] . . . assistance 

to domiciliaries of Delaware," the court said: 


". . . It can be argued that the one year period 
provides an objective legislative test of such an inten- 
+ion [to remain indefinitely in Delaware so as to become 
a domiciliary]. However, the one year residency require- 
ment prevents many applicants from obtaining assistance 
even though they are clearly living in Delaware with an 
intention to remain indefinitely; witness the plaintiffs. 
In light of the often immediate need of these persons for 
food, clothing and shelter, we think that the one year 
period is a constitutionally unreasonable test for deter- 
mining the 'intention' aspect of domicile, assuming such 
was its purpose. More accurate alternatives are available 
to ascertain an individual's true intentions ... ." 
Green v. Department of Public Welfare of State of Del., 


ee 


270 F. Supp. 173, 177-178 (D. Dela. 1967). 

So, too, here: The statute "prevents many applicants from obtaining" 
child's benefits "even though" the adoption was not produced by the desire 
to secure those benefits. "More accurate alternatives are available to 
ascertain an individual's true intentions." 

Similerly, in Robertson v. Ott, 284 F. Supp. 735 (D. Mass. 1968), 
the three-judge court, in holding unconstitutional the Massachusetts resi- 
dence requirement, said: 

", | . If it [the argument in defense of the statute] 
means that the one-year residence requirement was inserted 
to insure that AFDC [Aid to Dependent Children] payments 


would be paid only to those who intended to remain in the 
Commonwealth, or were likely to do so, or came into the 
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Commonwealth for reasons other than the receipt of 
AFDC payments [footnote omitted], then the one-year 
residence restriction is umnecessarily broad in that 
4+ denies AFDC relief not only to those within the 
purpose of the restriction but also to others." 

Id., at 738. 


And in Ramos v. Health and Social Services Bd. of State of Wis., 


276 F. Supp. 474 (E.D. Wis. 1967), the three-judge court, in striking down 
the Wisconsin residence requirement, rejected the argument that the statute 
was justified by virtue of its effect of making it "unprofitable for @ non- 


resident to come to Wisconsin for the purpose of drawing welfare aid pay- 
| 
ments" because: 


“Even if we assume . . . that some people move 

in order to enjoy a greener welfare pasture, and that 

a state may properly deny aid payments to persons who | 
come with that intent, we think the one yeer residence 
requirement is not reasonable in the light of such pur- 
pose. It has the effect of a conclusive presumption | 
that all people who need aid within a year have come — 
for that purpose. It not only exerts the duress of the 
denial of the necessities of life upon people who have | 
been so motivated, but also upon others who have come 
for different reasons, and upon children who have 
exercised no choice in the matter. In our opinion, 
the presumption of validity is overcome." Id., at 478. 


So, too, here: "Even if we assume that some people" adopt "in order to 
enjoy a greener" benefit "pasture," and that the Congress "may properly deny 
aid payments to persons" who adopt "with that intent," Section 202(a) (10) 
"3s not reasonable in the light of such purpose" because "it nas the effect 
of a conclusive presumption that all people" who adopt after a parent 
qualifies for old-age benefits adopt "for that purpose." Thus, "it not only 
exerts the duress of the denial of the necessities of life upon, people who 
have been so motivated but also upon others who have" adopted "for different 


reasons, and upon children who have exercised no choice in the matter." 
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To the same effect, see the decisions of the three-judge courts 
holding unconstitutional the Pennsylvania and Connecticut statutes, both 
of which were affirmed in Shapiro along with the Harrell decision. Thomp- 
son v. Shapiro, 270 F. Supp. 331 (D. Conn. 1967); Smith v. Reynolds, 277 
F. Supp. 65 (E.D. Pa. 1967). 

While this Shapiro line of decisions is probably the closest prece- 
dent in terms of the facts and issues in the case at bar, there are a 
number of other cases that are relevant. Thus, for example, in Rinaldi v. 
Yeager, 384 U.S. 305 (1966), the Supreme Court held invalid as without any 
rational basis a state statute that required imprisoned criminals to rein- 
purse the state for costs associated with unsuccessful in forma pauperis 
appeals but that did not exact the same reimbursement from unsuccessful 
appellants who were given suspended sentences, or placed on probation, or 
sentenced only to a fine. The Court could find no plausible basis for 
distinguishing among these classes of convicted criminals in this fashion. 
In language that is pertinent here, the Court rejected the contention that 
the statute deterred frivolous appeals, stating: 

"_ . . Assuming a law enacted to perform that 

function to be otherwise valid, the present statutory 

classification is no less vulnerable under the Equal 

Protection Clause . .. . By imposing a financial 

obligation only upon inmates of institutions, the 

statute inevitably burdens many whose appeals, though 

unsuccessful, were not frivolous, and leaves untouched 


many whose appeals may have been frivolous indeed." 


Nor, in another recent case, did the Court accept the argument that 


a state statute barring the surviving parents of illegitimate children from 


suing for wrongful death was justifiable because it precluded the fraudulent 
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assertion of parenthood in order to secure money. In striking gown the 
statute on equal protection grounds, the Court observed: "Opening the 
courts to suits of this kind may conceivably be a temptation to some to 
assert motherhood fraudulently. ‘That problem, however, concerns burden 
of proof." Glona v. American Guar, & L. Ins. Co., 391 U.S. 73, 75 (1968) . 
See also the companion decision in Levy v. Louisiana, 391 U.S. 68 (1968), 
invlaidating a state statute that barred illegitimate children from suing 
for damages on account of the death of their mother. 

But even more instructive than Rinaldi, Glona, and ery is a 
line of decisions that approach due process and equal eects Goa 
in terms of the permissibility of imposing irrebutable presumptions upon 
certain classes of persons. Whether this sort of analysis is relevant 
to an equal protection argument depends upon the type of classification 
_- more accurately, the purpose of the classification -- under review. 
With respect to racial segregation, for example, the legitimacy of pre- 
sumptions is not involved. No member of the class is presumed to be any- 
thing but what he in fact and indisputably is -- black, or white, or yellow, 
or whatever. And the aim of the legislation is to treat the racial class 
differently simply because they are black, or white, or yellow, or what- 


ever. The question in such a case is simply whether the legislative 


purpose is constitutionally allowable. 


In other cases, however, the legislature creates a class for a 
purpose that may have nothing to do with some members of the class but 
that the legislature had presumably determined can be most effectively 


achieved by such a classification. If the purpose is to grant or deny 
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benefits upon an assumption that, with respect to members of the class, 
certain operative facts exist, and if the members of the class have no 
opportunity to prove that those facts do not exist as to them, then the 
courts often speak in terms of irrebutable presumptions. 

The leading cases in the area of economic legislation are proba- 
bly Heiner v. Donnan, 285 U.S. 312 (1932), and Schlesinger v. Wisconsin, 
270 U.S. 230 (1926). Schlesinger involved a state death tax statute that 
provided that every transfer made without consideration within 6 years 
prior to death would be considered as made in contemplation of death. The 
Court held the statute invalid under the Fourteenth Amendment, stating: 

"The presumption and consequent taxation are defended 

upon the theory that, exercising judgment and discretion, 

the legislature found them necessary in order to prevent 

evasion of inheritance taxes. That is to say, 'At may be 

required to submit to an exactment forbidden by the Consti- 

tuion if this seems necessary in order to enable the State 
readily to collect lawful charges against 'B,' Rights 
guaranteed by the federal Constitution are not to be so 

lightly treated; they are superior to this supposed neces— 

sity. The State is forbidden to deny due process of law 

or the equal protection of the laws for any purpose whatso- 

ever." 270 U.S. at 240. 

In Heiner, the Court held invalid a similar provision of the 


Internal Revenue Code, relying heavily upon Schlesinger. The Court said 


that, while the Congress could have created a rebuttable presumption that 


the gift had been made in contemplation of death, "the presumption here 


created is not of that kind. It is made definitely conclusive -- incapable 
of being overcome by proof of the most positive character." In eircum- 
stances where a statute "imposes a tax upon an assumption of fact which the 
taxpayer is forbidden to controvert, [that statute] is so arbitrary and un- 
reasonable that it cannot stand" under the due process clause. 312 U.S., 


at 324, 325. 
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The Heiner decision was relied upon recently by. the Supreme Court 


in striking down a provision of the Texas Constitution that prohibited all 
military servicemen who moved to Texas from voting in Texas as long as 
they remained in the military. Carrington v. Rash, 380 U.S. 89 (1965) 
The Court's analysis partook both of the impermissible purpose approach of 
the segregation cases and the impermissible presumption approach of Heiner 
and Schlesinger because the purpose of the statute was not evident upon its 
face and the State attempted to defend it upon two discrete gromés. First, 
the State said that the State could, for a variety of reasons, deprive 
servicemen of the vote. The Court held that it could not. Second, the 
State said that in any event it could confine the vote to bona fide domi- 
ciliaries of Texas, that most servicemen were transients, and that accord- 
ingly it was reasonable to deny the vote to all because of the difficulties 
that would otherwise be encountered in attempting to sort out those who 

intended to make Texas their home and those who did not. While the Court 
held that the purpose of restricting the vote to domiciliaries was legiti- 
mate, it held that the means chosen -- an inflexible bar against all ser- 
vicemen no matter what their intentions respecting residence were -- was 
illicit. The Court, quoting from Heiner, observed that the "presumption 
here created is . . . definitely conclusive -- incapable of being overcome 
by proof of the most positive character." Id., at 96. | 

The residence requirement cases settled by Shapiro were: ‘Like 

Carrington in the sense that the purpose of the provisions was oe clear 


and the States and the District of Columbia advanced justifications of 
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different sorts. The one most pertinent for present purposes, as we have 
noted, was the claim that the state could deny benefits to persons who 
immigrated if their purpose in coming was to secure those benefits. If 
one assumes the legitimacy of this purpose, then the defense could be 
analyzed in terms of the irrebutable presumption precedents. So the 
Supreme Court noted in Shapiro in stating that the statutes Nenact{ ed] 
what in effect [were] nonrebuttable presumptions that every applicant 
for assistance in his first year of residence came to the jurisdiction 
solely to obtain higher benefits." Supra, p. 15. That was also the 
approach of the three-judge court in Ramos v. Health and Social Services 
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Ba. of State of Wis., supra, 276 F. Supp. at 478 ("It has the effect of 


a conclusive presumption that all people who need aid within a year have 


come for that purpose."). The Supreme Court, however, also went on to 


hold that the assigned purpose of the statute was itself invalid as an 


unreasonable interference with the constitutionally protected right to 
travel. 

In the case at bar, the defendant has not suggested any statu- 
tory purpose that, if valid, would avoid the irrebutable presumption issue. 
That is, the defendant has not urged, for example, that the 1965 amendments 
were designed to prefer natural-born and step children over adopted children, 
or to discourage adoption. If such a contention were made, then there would 
be no issue respecting presumptions, for every member of the class would 
indisputably be within the scope of the statutory purpose. . But of course 
the contention has not been made for the very good reason that such a legis- 
lative purpose would doubtless be constitutionally infirm. See Levy v. 


Louisiana, supra; Glona v. American Guar, & L, Ins. Co., supra. 
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The only argument seriously advanced, so far at least, does bring 


into play the principles of Schlesinger, Heiner, and Carrington. The 

class of after-adopted children has been drawn, according to the defend- 

ant -- and according to the legislative history of the amendments '-- because 
of a fear by the Congress that some members of that class might be adopted 
solely to qualify for child's benefits. Perhaps that fear would warrant 
the prescription of appropriate measures to screen out those adoptive 
parents, just as the Court agreed that measures could properly be! taken 

to identify gifts made in contemplation of death or to test a serviceman's 
domiciliary intent. Perhaps such measures could include imposing upon the 
applicant the burden of proof, just as the Court suggested might be done 

in Schlesinger and Heiner. Perhaps even a reasonable waiting parca might 
be required of members of the class defined by Section 202(a) (210) in order 
to discourage adoptions for pecuniary gain. (It is worthwhile noting in 
this connection that this is the measure the Congress employed respecting 
stepchildren, who must have had that status for a year prior to application 
for child's benefits. 42 U.S.C. 416(e), note 2 supra.) But this statute 
adopts none of those more precise, or less onerous, measures. Instead, it 
simply forecloses forever, and without recourse, all members of the class, 
from benefits that are given to all other children. But just as| in 
Schlesinger, the argument that "tA may be required to submit to an exactment 
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forbidden by the Constitution if this seems necessary in order to enable 


10/ 
the State readily to collect lawful charges against 'B'" is unacceptable. 


10/ The doctrine of the Schlesinger, Heiner, and Carrington cases is 

not in principle distinguishable from the arbitrary presumption doctrine 
of cases like Tot v. United States, 319 U.S. 463, 467-468 (1943), which 
established the rule that a "statutory presumption cannot be sustained 

if there is no rational connection between the fact proved and the ulti- 
mate fact presumed." See also, e.g., United States v. Gainey, 380 U.S. 63 
(1965); Morrison v. California, 291 U.S. 82, 90 (1934); Manley v. Georgia, 
279 U.S. 1 (1929). And if one takes the language of the 1965 amendments 
to Section 202(a)(10) seriously, there is an obvious infirmity under the 
Tot rule. What the statute says is that the after-adopted children not 
meeting the prescribed requirements "shall be deemed not to meet the re- 
quirements of clause (i) of paragraph (1)(C) of this subsection," which 
translates by reference to paragraph (1)(C) as a legislative conclusion 
that those children shall be deemed not to have been dependent upon the 
adoptive parent at the time of the application for child's benefits. See 
42 U.S.C. 402(a)(1)(C). But of course there is no basis whatever for 
assuming that, simply because a child was not adopted before the adoptive 
parent qualified for old-age benefits, the child is not dependent upon the 
parent when the parent applies for child's benefits. There is, that is to 
say, "no rational connection between the fact proved and the ultimate fact 
presumed" within the meaning of Tot. 


II. 
The Statute Should be Construed so as to Permit 


the Grant of Child's Benefits in the Circumstances 
of this Case. 


—————_ 


In light of the constitutional problems discussed above, there 
is good reason to construe the statute, if possible, to avoid const itu- 
tional doubts. Moreover, another policy consideration reinforces the 
desirability of resolving statutory doubts in plaintiff's favor. Plain- 
tiff had already commenced adoption proceedings, and Alexandra had already 
come to live with plaintiff and his wife, before the 1965 anendnents were 
passed and at a time, therefore, when under the law child's benef its 
would have been granted upon entry of a final decree of adoption. thus, 
to apply the 1965 amendments in the facts of this case is, in a very real 
sense, to apply them retroactively. But it is well settled that statutes 
are not to be given retroactive application "unless the words used’ are so 
clear, strong and imperative that no other meaning can be annexed £0 them, 
or unless the intention of the legislature cannot be otherwise satisfied." 
United States Fidelity Co. v. Struthers Wells Co., 209 U.S. 306, 34 (1908) ; 
International Brotherhood of Boilermakers, Ete. v. N.L.R.B., 316 F.2a 373, 
375 (D.C. Cir. 1963). "A statute shall not be given retroactive effect 
unless such construction is required by explicit language or by necessary 
implication." Bruner v. United States, 343 U.S. 112, 117, n. 8 (1952); 
United States v. St. Louis, S.F, and T. Ry. Co., 270 U.S. 1, 3 (1926) . 
"Retroactivity, even where permissible, is not favored except upon the 


clearest mandate." Claridge Apartments Co. v. Commissioner, 323 U.S. 141, 


164 (1944) . 


In the present case, there is no "elear mandate" for the construc- 


tion of the legislation adopted by the defendant. To the contrary, the 
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savings clause enacted by the Congress in connection with the 1965 amend- 
ment to Section 202(d) expresses a legislative policy against retroactive 
application, and expresses it in language that should be applied to the 
facts of this case. 

The savings clause, which was contained in Section 323(b) of 
P.L. 89-97 (79 Stat. 398), provides as follows: 


"The amendments made by subsection (a) of this 
section [i.e., those adding paragraphs (9) and (10)] 
shall be applicable to persons who file applications, 
or on whose behalf applications are filed, for benefits 
under section 202(d) of the Social Security Act on or 
after the date this section is enacted. The time limit 
provided by section 202(d)(10)(B) of such Act _as amended 
by this section for legally adopting a child shall not 
apply in the case of any child who is adopted before the 


end of the 12-month veriod following the month in which 
this section is enacted." (Emphasis supplied.) 


So that the Court can more readily read this provision in conjunc- 


tion with the statute, we again ad mee in the margin the provisions of 
et 
paragraph (10) of Section 202(d). Defendant's view is that the savings 


11/ Paragraph (10) of Subsection 202(d) provides: 


"(1) If an individual entitled to old-age insurance benefits ... 
adopts a child after such individual becomes entitled to such 
benefits, such child shall be deemed not to meet the requirements 
of clause (i) of paragraph (1)(C) of this subsection unless 
such child -- 


(A) is the natural child or stepchild of such individual 
(including such a child who was legally adopted by such 
’ individual), or 


(B) was legally adopted by such individual before the end of 
the 24-month period beginning with the month after the 
month in which such individual became entitled to old-age 
insurance benefits, but only if -- 


(i) such child had been receiving at least one-half of 
his support from such individual for the year before 


[Cont'd on page 28] 
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clause affected only the requirement of subsection (B) that the child have 
been adopted within 24 months of the time the parent became qualified for 
old-age benefits, but left intact the requirements of subparagraphs (i) and 
(ii) of subsection (B). On this theory, although Alexandra was adopted 
"before the end of the 12-month period following the month in which" the 
1965 amendments were enacted so that the savings clause did apply; and 
although it was therefore not necessary that she have been adopted within 
24 months of the time plaintiff became qualified for old-age penefits; 
she was denied benefits because she did not meet the connie 3 sub- 
paragraphs (i) and (ii) respecting support, residence, or institution of 
adoption proceedings -- and indeed could not have met them pecaude she was 
not born at the time plaintiff qualified for old-age benefits. | 

We do not say that defendant's construction is not a possible read— 
ing of the savings clause. But we do say that it is not a necessary reading, 
and that a different reading better corresponds with the peneficent policy 
of the clause respecting non-retroactivity. Two different readings are 
possible, and come in the end to the same result -- the lifting of all of 


11/ [Cont'd from page 27] 


such individual filed his application for old-age 
insurance benefits . . . and 


either proceedings for such adoption of the child 
had been instituted by such individual in or before 
the month in which the individual filed his applica- 
tion for old-age insurance benefits or such adopted 
child was living with such individual in such month." 
(42 U.S.C. §402(d)(9)). 
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the requirements of subparagraph (B) as to all children whose final decrees 
of adoption become effective within a year of enactment of the amendments, 
a period that could reasonably have been anticipated would permit the 
finalization of adoption proceedings that had been commenced before the 
statute was changed. 

The first such reading views Subparagraph (B) as a unit, none of 
whose provisions come into play unless the first requirement -- adoption 
within the 24-month period -- comes into play. That is, after all, the 
way the provision is written. It sets up a threshold requirement -- that 
the child have been adopted within the 24-month period -- and then estab- 
lishes further requirements for children who meet the threshold test. But 
if the savings clause means that children who meet the test of the savings 
clause by having been adopted within a year after passage of the amend- 
ments do not have to meet the Subparagraph B's threshold requirement that 
they have been adopted within two years of their parent's qualification 
for old-age benefits, then it is not unreasonable to conclude that they 
need not meet the further requirements of that sapperacrenmiesiiers since 
in the statutory scheme those further requirements modify and are a part 
of the 24-month requirement. 

The second alternative construction of the savings clause has to 


do with the meaning to be given the phrase "time limit provided by section 


202(a)(10)(B)" in that clause. It is that "time limit" which is waived 


with respect to children adopted within a year of enactment of the amend- 
ments. Of course, as defendant concedes, the "24-month period" referred 


to in the first paragraph of Subparagraph (B) is a "time limit" within the 
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meaning of the savings clause. But the requirements of (i) and ( ii) of 


that Subparagraph, upon which the defendant relies, also involve time 
requirements that can reasonably be regarded as "time limits." Tus, 
under (i) the child must have received one-half of his support from the 
adoptive parent "for the year before such individual filed his application 
for old-age insurance benefits"; and under (ii) the adoption proceedings 
must have been instituted "in or before the month" in which the adoptive 
parent applied for old-age benefits or the child must have been living 
with the adoptive parent "in such month." Thus, viewing those timing 
requirements as "time limits," they are suspended by the savings clause 
for all children, like plaintiff's child, who were adopted within a year 
after July of 1965. 
The lower court expressed doubt during the oral argunent respect- 
ing the interpretation to be accorded the savings clause, but decided to 
follow a decision by the United States District Court for the Western 
District of Texas, Economy v. Gardner, 286 F. Supp. 472 (1967). While 
no constitutional issues were argued in that case, Judge Hart, referring 
to the Shapiro and Harrell residence requirement decisions as works of 
"legislation," indicated that in his view the constitutional issues were 
not substantial. Although in other respects the Economy decision is not 
distinguishable, in our view it is incorrect for the reasons we have 
already discussed. And against it, so far as lower court precedent is 
concerned, may be set Broddie v. Gardner, 258 F. Supp. 753 (N.D. Ind. 


1966). While that decision did not involve construction of the 1965 amend- 


ments to Section 202(d) or the associated savings clause, it aia involve 
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construction of identical provisions respecting child's benefits for 
children adopted by persons receiving disability benefits under the Social 


Security Act. In circumstances identical to those here involved -- that 


is, where the adopted child could not literally have met the requirements 


of the statute because she had not been born until after her adoptive 


father had become entitled to disability benefits -- the Court ay; that 
12 
the Congress could not have intended that the prohibition apply. 


12/ In Economy, the Texas court relied upon the legislative history of 
the savings clause. That history, so far as we have been able to discover, 
is contained in its entirety in the following passage in the House and 
Senate Committee Reports: 


"Section 323(b) of the bill provides that the new requirements 
(added by section 323(a)) will be effective with respect to 
applications for child's insurance benefits on or after the 
date of enactment of the bill. The requirement that adoption 
be completed within 2 years after the worker became entitled 

to benefits is not to apply in any case where a child is adopted 
within 1 year after the month in which the bill is enacted." 

H. Rep. No. 213, 89th Cong., 1st Sess., pp. 234-35 (1965) ; 

S. Rep. No. 404, Part 1, 89th Cong., Ist Sess., p. 253 (1965); 

1 U.S. Code Cong. & Admin. News, pp. 2192-93. 


This concededly detracts from the second alternative construction we 
suggest -- that the term "time limit" applies to the requirements of sup- 
port, residence, and commencement of adoption proceedings as well as to the 
requirement respecting adoption within two years. But even as to that, it 
is not conclusive, since the Report does not say that the savings clause 
will not apply to those other requirements. In any event, it does not bear 
upon our first alternative construction, which is that if the two year re- 
quirement is not applicable by virtue of the savings clause, the subordinate 
requirements respecting support, residence, and commencement of adoption 
proceedings are not applicable either by virtue of the statutory interrela- 
tionship of these provisions. And in the face of substantial constitutional 
difficulties, a cryptic sentence of legislative history buried in volumes 
of reports and debates relating to other aspects of the legislation should 
not require the construction of ambiguous legislation in such fashion as 
to require resolution of the constitutional issues. 


CONCLUSION 


Modern conceptions of social policy strongly favor identical 
al t 


governmental treatment of adopted and natural-born children. the few 

| 
vestiges of a contrary policy that remain on the statute books are un- 
happy anachronisms. Surely it is not lightly to be assumed that, in the 
critically important area of social security, the Congress of the United 
States has turned the clock backwards. For the reasons set forti above, 
if there were no escape from the defendant's interpretation of that 
statute, the provision would be constitutionally infirm. But, as we 
have also demonstrated, that interpretation is by no means the only 
reasonable one; and its rejection is counciled not only by the well 
established principle that constitutional determinations are to be 
avoided where possible but also by the common sense assumption thet 
the Congress did not intend to discourage adoptions by discriminating 
so harshly in a retroactive fashion against adoptive children and their 
parents. Accordingly, the judgment below should be reversed and the case 
should be remanded with instructionsto the District Court to enter judgment 
for plaintiff directing the defendant to grant the plaintiff's application 


for child's insurance bentfits for his adopted daughter. 


Deanne een 


13/ See, e.g., Johns v. Cobb, App. , 402 F.2d 636 2968); 
Woodward v. United States, SESE Pio, Tiss). 


Respectfully submitted, 


Of Counsel: William H. Dempsey, Jr. 
Peter A. Hornbostel | 
Shea & Gardn- 734 Fifteenth Street, N.W. 
734, Fifteer.n Street, N.W. Washington, D.C. 20005 


ington, D.C. 20005 
Washington, Attorneys for Plaintiff-A ellant 


= 255 


CERTIFICATE OF SERVICE 


eS EE 


I hereby certify that the foregoing Brief for Appellant was 


served upon the Defendant-Appellee, this 27th day of April, 1970, by 


mailing a copy by first-class mail, postage pre-paid, to Thomas Flannery, 


United States Attorney, United States Court House, Washington, D.C. 20001, 


counsel for the Defendant-Appellee. 


William H. Dempsey, Jr. 


BRIEF FOR APPELLEE. 
? 


Unitoh States Cuurt of Appeals 


FOR THE DISTRICT oF CoLUMBIA CIRCUIT 


‘he 
No. 24,034 
a” Anprew A. KARAHALEOS, APPELLANT 
a. 


RosertT H: FiIncH; SECRETARY OF HEALTH, EDUCATION 
AND WELFARE, APPELLEE 


Appeal from the: United. States District. Court 
for the District of Columbia 


B United States Court of Appeals 


H< “"for. the District. of Columbia Circuit 


Wen ay 4 {Q69. THOMAS A. FLANNERY, - 
HLED gui 1 1968 United States Attorney. 


are JOHN, A> TERRY, 55 = 
ST atheen, © Scubeous LAWRENCE S. MaRGoLis, 


a # KENNETH MICHAEL ROBINSON, 
2 * Assistant United. States Attorneys. 


< GA. No. 1480-67 : 
TS Tenge oe ae ee 


INDEX 


Counterstatement of the Case...-—-.---—-—-----2--———n on 
Argument: 


I. The contested amendments to the Social Security Act 
are not invidiously discriminatory, are not unreason- 
able and are constitutional within their legislative 
purpose and administrative function. -.----.--..--—-------0-----—- 


II. The 1965 amendments to the Social Security Act are 
applicable to appellant’s case and were properly in- 
terpreted by the District COUR Gerercreremrronccenens 


Conclusion 


TABLE OF CASES 


Broddie v. Gardner, 258 F. Supp. 753 (N.D. Ind. 1966) 
Carrington v. Rash, 380 U.S. 89 (1965) 
*Craig V. Finch, —— F.2d —— (5th Cir., Ap’ 
*Dandridge v. Williams, 397 U.S. 471 (1970) -------2---------0-0000=" bh 
*Economy V. Gardner, 286 F. Supp. 472 (W.D. Tex. 1967).-9, 10, 11 


*Flemming V. Nestor, 368 U.S. 608 (1960) —.-------------------on- aoe 
Glona v. American Guaranty & Liability Ins. Co., 391 U.S. 
Gruenwald v. Gardner, 390 F.2d 591 (2d Cir.), cert. denied, 

393 U.S. 982 (1968) .. 
Harrell v. Tobriner, 279 F. 


? 


*Helvering V. Davis, 
Leeson V. Celebrezze, 225 F. Supp. 527 (E. 
Levy Vv. Louisiana, 391 U.S. GS (1968) ....-------------n-een-enerenennene 
Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61 (1911)... 
McGowen v. Maryland, 366 U.S. 420 6) ————————— 
Metropolis v. City of Chicago, 228 U.S. 61 (1913) = 
Mitchell v. Gardner, 123 U.S. App. D.C. 195, 358 F.2d 82 
Price v. Flemming, 280 F.2d 956 (8d Cir. 1960), cert. 
denied, 365 U.S. 817 (1961) ....------------------—------- 
Schlesinger v. Wisconsin, 270 U.S. 280 (1926) 
Shapiro v. Thompson, 394 U.S. 618 (1969) -....--—----- 
Snell v. Wyman, 281 F. Supp. 853 (S.D.N.Y. 1968), aff’d, 398 


Ir 


OTHER REFERENCES 
Page 


42 U.S.C. §402(d) —__-________________________—-— _ 8,10 
42 US.C. §405(g) ——.....- nt 
Public Law No. 89-97, § 328, “79 Stat. "397-398 ‘aly 80, 
CS a ceenn ae 
H.R. Rep. No. 213, 89th Cong. “Ist ‘Sess. | (1965) — Sone 
S. REP. No. 404, Part 1, 89th Cong., 1st Sess. (1965)... 5,9 


* Cases chiefly relied upon are marked by asterisks. 


ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


L Are the July 1965 amendments to the Social Secur- 
ity Act invidiously discriminatory and therefore violative 
of appellant’s right to due process? 

II. Are the July 1965 amendments applicable to appel- 
lant’s case, and if so, were they properly interpreted by 
the District Court? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,034 


ANDREW A. KARAHALEOS, APPELLANT 
Vv. 


Rosert H. FINCH, SECRETARY OF HEALTH, EDUCATION 
AND WELFARE, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the District Court, 
the Honorable George L. Hart, Jr., granting summary 
judgment for appellee, the Secretary of Health, Educa- 
tion and Welfare, dated December 10, 1969. The action 
went before the District Court pursuant to section 205 
(g) of the Social Security Act, 42 U.S.C. § 405 (g), to re- 
view a final decision of the Secretary of Health, Educa- 
tion and Welfare. 

A hearing examiner of the Social Security Administra- 
tion rendered a decision on January 11, 1967, which de- 


(1) 


2 


nied appellant’s adopted daughter the chiid’s insurance 
benefits sought in appellant’s application on her behalf 
dated March 21, 1966 (Tr. 11-18, 16-19). The Appeals 
Council of the Social Security Administration afforded 
appellant an opportunity to file additional evidence with 
the record in a letter dated December 26, 1967; however, 
on January 2, 1968, appellant advised the Council that he 
had no further comments or evidence to submit. In De- 
cember 1967, on a motion made by appellee, the District 
Court remanded the case for further administrative con- 
sideration. On January 19, 1968, the Appeals Council af- 
firmed the hearing examiner’s decision (Tr. 2-3). There- 
after the District Court, on cross-motions for summary 
judgment, ruled for appellee. This appeal followed. 

On October 12, 1894, appellant was born in Greece. 
Fifty-six years later he journeyed to Akron, Ohio, where 
he soon married and became a naturalized citizen of the 
United States of America (Tr. 24, 31). For twelve years 
appellant worked in Akron and lived with his wife, until 
at age sixty-eight he retired, childless. On February 19, 
1962, he applied for old-age insurance benefits under the 
Social Security Act and received his due award on April 
9, 1962, in the form of a grant of his application for the 
amount of $113.00 per month. The grant was made retro- 
active to February 1962 (Tr. 24-28). Some time there- 
after (there is no indication as to the actual date) ap- 
pellant and his wife moved back to Greece. 

An illegitimate child, Alexandra Stavropoulos, was born 
on January 18, 1964, and made a resident of the public 
orphanage at Amalias, Greece. Appellant became inter- 
ested in the child and, along with his wife, decided to 
adopt her. Appellant was discouraged from adopting the 
child at such an early age and consequently did not begin 
adoption proceedings until May 1965. On July 30, 1965, 


1 All references to “Tr.” are to the page number noted at the 
upper right corner of each page in the transcript, otherwise known 
as Government Exhibit #1, which was provided for the Court by the 
Secretary of Health, Education and Welfare. 
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the Social Security Act was amended.’ In October 1965 
Alexandra moved into appellant’s home and benefited by 
an adoption decree issued by the civil court of Amalias, 
Greece, on November 26, 1965 (Tr. 17, 24, 88, 36-37, 45, 
48). 


2 Section 202 (d) of the Social Security Act, 42 U.S.C. § 402 (d), 
was amended on July 30, 1965, to read in pertinent part as follows: 


(1) Every child... of an individual entitled to old-age... 
insurance benefits, .. . if such child— 
a * * * 


(C) was dependent upon such individual .. . 


(i) if such individual is living, at the time such 
application was filed .. . shall be entitled to [a] 
child’s insurance benefits. 


* * * * 


(9) If an individual entitled to old-age insurance benefits 
... adopts a child after such individual becomes entitled to such 
benefits, such child shall be deemed not to meet the require- 
ments of clause (i) of paragraph (1) (C) unless such child... 


(A) is the natural child or stepchild of such individual 
(including such a child who was legally adopted by such 
individual), or 

(B) was legally adopted by such individual before the 
end of the 24-month period beginning with the month 
after the month in which such individual became entitled 
to old-age insurance benefits, but only if... 


(i) such child had been receiving at least one-half 
of his support from such individual for the year before 
such individual filed his application for old-age in- 
surance benefits .. . and 

(ii) either proceedings for such adoption of the 
child had been instituted by such individual in or be- 
fore the month in which the individual filed his appli- 
cation for old-age insurance benefits or such adopted 
child was living with such individual in such month. 


An additional qualification to the amendment was added through 
section 323 (b) of Public Law No. 89-97, 79 Stat. 397-398 (July 
30, 1965). Section 323 (b) provided in pertinent part: 


The time limit provided by section 202 (d) (10) (B) of such 
Act [the section here being considered, now § 202(d) (9) (B) 
as a result of a renumbering of the paragraphs] as amended 
by this section for legally adopting a child shall not apply in the 
case of any child who is adopted before the end of the 12-month 
period following the month in which this section is enacted. 


4 
ARGUMENT 


L The contested amendments to the Social Security Act 
are not invidiously discriminatory, are not unreason- 
able and are constitutional within their legislative 
purpose and administrative function. 


Challenges to the constitutionality of the Social Secur- 
ity Act, and to the respective classifications it establishes, 
have consistently been denied by the courts. Flemming v. 
Nestor, 363 U.S. 603, 611 (1960); Helvering v. Davis, 
301 U.S. 619 (1937) ; Steward Machine Co. v. Davis, 301 
U.S. 548 (1937); Gruenwald v. Gardner, 390 F.2d 591 
(2d Cir.), cert. denied, 398 U.S. 982 (1968); Price v. 
Flemming, 280 F.2d 956 (3d Cir. 1960), cert. denied, 365 
U.S. 817 (1961) ; Leeson v. Celebrezze, 225 F. Supp. 527, 
528 (E.D.N.Y. 1963). 

In Helvering v. Davis, supra, the Court taught us that: 


Whether wisdom or unwisdom resides in the scheme 
of benefits set forth in Title II [of the Social Secur- 


ity Act] it is not for us to say. The answer to such 
inquiries must come from Congress not the Courts. 
301 U.S. at 644. 


The legislative history of the 1965 amendments dis- 
closes the purpose which Congress sought to achieve in 
enacting the amendments. The House report states: 


Under present law, a child adopted by a worker 
who is already retired and getting old-age insurance 
benefits can become entitled to benefits even though 
he was not dependent on the worker at the time the 
latter retired. In contrast, present provisions gov- 
erning the payment of child’s insurance benefits to a 
child adopted by a person getting disability insur- 
ance benefits, and to a child adopted by a person 
getting disability insurance benefits, and to a child 
adopted by the surviving spouse of a worker who has 
died, contain requirements designed to assure that 
benefits will be paid to such children only when there 
is a basis for assuming that the child lost a source of 
support when the worker became disabled or died. 
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The Committee believes that the provisions con- 
cerning adoptions by retired workers should be made 
comparable to those relating to adoptions in other 
eases so as to provide safeguards against abuse 
through adoption of children solely to qualify them 
for benefits, and has included in the dill a provision 
that would accomplish this result, Under this provi- 
sion benefits would be payable to a child who is 
adopted by an old-age insurance beneficiary after the 
latter becomes entitled to benefits only if the follow- 
ing conditions are met: 


(1) At the time the worker became entitled to bene- 
fits the child was living with the worker or 
adoption proceeding had begun; 

(2) The adoption was completed within two years of 
the time when the worker became entitled to 
benefits; and 
The child had been receiving at least one-half 
of his support from the worker for the entire 
year before the worker became entitled to old- 
age insurance benefits or, if the worker had a 
period of disability which continued until he 
became entitled to old-age insurance benefits, be- 
fore the beginning of the period of disability. 


H.R. Rep. No. 218, 89th Cong., 1st Sess. 234-235 
(1965) (emphasis added) ; see S. Rep. No. 404, part 
1, 89th Cong., 1st Sess. 253 (1965). 


Obviously Congress was concerned with pensioners that 
were already receiving benefits under the Act and yet 
sought more money through the adoption of children. The 
legislative history reflects that under its intended purpose 
there is equal protection of all, i.e., those who suffer a 
loss of support when the wage earner retires, whether 
they be natural children, step-children or adopted chil- 
dren. 

Appellant challenges the constitutionality of the Act 
where it distinguishes between adopted and natural chil- 
dren as to insurance benefits to be received by children 
based on a loss of support. Appellant further “respect- 
[fully is] utterly unable to see what [appellee’s position in 
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the District Court had to do] with the equal protection 
question.” See appellant’s brief at 11. Respectful as we 
are, we remain puzzled by appellant’s position on this 
issue. In Dandridge v. Williams, 397 U.S. 471, 485 
(1970),* the Supreme Court said: 


In the area of economic and social welfare a state 
does not violate the Equal Protection Clause merely 
because the classifications made by its laws are im- 
perfect. If the classification has some “reasonable 
basis,” it does not offend the Constitution simply be- 
cause the classification “is not with mathematical 
nicety or because in practice it results in some in- 
equality.” Lindsley v. Natural Carbonic Gas Co., 220 
U.S. 61, 78 (1911). “The problems of government 
are practical ones and may justify, if they do not 
require, rough accommodations—illogical, it may be, 
and unscientific.” Metropolis v. City of Chicago, 228 
U.S. 61, 69-70 (1918). “A statutory discrimination 
will not be set aside if any state of facts reasonably 


may be conceived to justify it”? McGowen v. Mary- 
land, 366 U.S. 420, 426 (1961). 


The Court went on to recognize that its cited cases dif- 
fered factually from its instant case but held that such 
differences required or gave no basis for applying a dif- 
ferent constitutional standard. See Snell v. Wyman, 281 
F. Supp. 853 (S.D.N.Y. 1968), affd, 893 U.S. 323 
(1969). The equal protection clause does not require that 
the Government choose between attacking every aspect of 
a problem and not attacking the problem at all. Lindsley 
vy. National Carbonic Gas Co., supra. What is of crucial 
concern is that the Government’s action be rationally 
based and free from invidious discrimination. Dandridge, 
supra. Surely Congress met that test in enacting the 
1965 amendments to the Social Security Act when it 
chose to attack one aspect of an existing mockery of abu- 
sive adoptions which created a myriad of unworthy in- 
surance-benefit recipients. There is a legal requirement 


3 Also cited in appellant’s brief at p. 16. 
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for a parent to provide for his children, be they acquired 
naturally, through marriage or through adoption. But 
there is no legal obligation to adopt a child, and certainly 
Congress was justified in protecting its electors’ tax money 
along with the well-being of such adoptable children in its 
quest to correct a very real social problem. 

In unraveling appellant’s skein of “eontrolling” cases, 
we are unable to view them in such controlling light. Re- 
gardless of the holdings in all of appellant’s cases, which 
relate to matters foreign from that involved here, we still 
must consider that Dandrige, swpra, controls the manner 
in which the matter of constitutionality is determined. 
That manner of examining section 202 (d) (9) is to study 
the intent of Congress when it amended the act and then 
to determine whether such intent was (1) misplaced be- 
cause of some unreasonable or irrational basis and (2) 
free from invidious discrimination. Dandridge, supra, 
397 U.S. at 487. 

Thus Levy v. Louisiana, 391 US. 68 (1968), and 
Glona v. American Guaranty & Liability Ins. Co., 391 
U.S. 73 (1968), were properly decided when the Court 
noticed that the legislature had based its enactments on 
legislative prejudice rather than purity of motive in cor- 
recting the existing social evil. Likewise, in Shapiro v. 
Thompson, 394 U.S. 618 (1969), and Harrell v. Tobriner, 
279 F. Supp. 22 (D.D.C. 1967), affd, 394 U.S. 618 
(1969),* the local statute concerning residency require- 
ments in welfare cases was ruled as unconstitutional. 
However, the basis for the overriding of the statute was 
that it “denied equal protection of the law because, in a 
manner inconsistent with the basic purpose of the legis- 
lature, [which was to aid members of the community who 
were in need,] it bar[red] them from assistance granted 
to others.” Harrell, supra, 279 F. Supp. at 30. Finally, 
in Carrington v. Rash, 380 U.S. 89 (1965), and Schles- 
inger v. Wisconsin, 270 U.S. 230 (1926) (see appellant’s 
brief at 21-22, 24-25), the Court properly realized, re- 


4 Harrell was argued along with Shapiro before the United States 
Supreme Court. 
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spectively, that (1) persons possessing the same status in 
their relationship to the state were not treated the same 
and (2) the use of the state’s taxation power to such ex- 
tremes amounted to an unreasonable deprivation of the 
right to property. 

In the instant case, the loss of support due to retire- 
ment was the social evil sought to be remedied by the So- 
cial Security Act, and all children who suffered loss of 
support because the wage earner retired were protected. 
A child like the child-claimant in this case, adopted after 
the wage earner’s retirement, has acquired no legal rela- 
tionship to the wage earner and indeed no legal tie to the 
wage earner’s family until after the event—ie., retire- 
ment—resulting in the loss of earnings for which Con- 
gress, as a broad general objective, intended to provide 
relief. Cf. Craig v. Finch, F.2d —— (5th Cir., 
April 24, 1970). This is the crucial fact which distin- 
guishes this case from the string of cases proffered by 
appellant. An after-born natural child or stepchild is en- 
titled to coverage under the Act because there is a bio- 
logical or legal obligation to provide for such children. 
Appellant has in effect ignored the great latitude that has 
been afforded Congress in prescribing classes of benefici- 
aries and the manner in which they may be treated. 
Williamson v. Lee Optical Co., 348 U.S. 483, 491 (1955) ; 
Gruenwald v. Gardner, supra, 390 F.2d 591; Leesen v. 
Celebrezze, supra, 225 F. Supp. at 528. Such prescription 
of classes of individuals under the Social Security Act is 
not a violation of substantive due process. 

We have shown that Congress could reasonably assume 
that ordinarily a child adopted by the wage earner after 
his retirement who lacks a legal or biological relationship 
to the wage earner was not dependent on the latter, and 
that therefore he was not covered by the Act. Thus the 
statute in question is constitutionally valid, especially in 
view of the fact that the courts are not authorized to de- 
termine the legislative wisdom of the statute in question 
but only the power of Congress to enact it. Flemming v. 
Nestor, supra, 368 U.S. at 611; Helvering v. Davis, 
supra, 301 U.S. at 644. 
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IL. The 1965 amendments to the Social Security Act are 
applicable to appellant’s case and were properly inter- 
preted by the District Court. 


Section 323 (a) of Public Law 89-97, supra, added the 
statutory provision now under consideration to Section 
202 (d) of the Social Security Act. Section 328 (b) of 
Public Law 89-97 provided: 


The time limit provided by section 202(d) (10) (B) 
of such Act [the section here under consideration, 
now § 202(d) (9) (B)] as amended by this section 
for legally adopting a child shall not apply in the 
ease of any child who is adopted before the end of 
the 12-month period following the month in which 
this section is enacted. 


Both the hearing examiner and the District Court cor- 
rectly construed this language to mean that the require- 
ment that adoption be completed within twenty-four 
months after the worker became entitled to benefits did 
not apply in any case where the child was adopted within 


twelve months after July 1965, the month of enactment, 
which was the fact in the case at bar. However, the other 
requirements relating to support and institution of adop- 
tion proceedings do apply. These interpretations of Sec- 
tion 323 (b) of Public Law 89-97 are in accord with the 
interpretation stated in the legislative section-by-section 
analysis. H.R. REP. No. 213, supra at 234-235 (1965) ; 
S. REP. No. 404, supra at 253 (1965). 

The District Court not only correctly interpreted the 
legislative history of the amendments but also relied on 
the interpretation rendered in Economy v. Gardner, 286 
F. Supp. 472 (W.D. Tex. 1967). Economy is on all fours 
with the facts of this case. There a child was born three 
years after the applicant began receiving old-age benefits. 
The court held that the one-year requirement applied 
rather than the two-year requirement, but more import- 
antly it enforced the two additional conditions established 
by Congress which provided that at least one-half of the 
child’s support for the year preceding adoption must be 
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financed by the adopting parent and that the child must 
have been living with the adopting parent at the time the 
parent became eligible for benefits or adoption proceed- 
ings had begun.’ In Economy the court discussed the Act 
and restated its requirements. The court made clear that 
section 202 (d) (10), 42 U.S.C. $402 (d) (10), was 
added to the Social Security Act by section 323 (a) of 
Public Law 89-97, supra, on July 30, 1965. The court 
went on to show in a step-by-step analysis that to be 
eligible for benefits one must be the natural child or step- 
child of the recipient of old-age benefits (including a child 
who was legally adopted by such individual) and meet 
the other conditions of the Act.* The court concluded by 
holding that section 323 (b) of Public Law 89-97 applies 
only to one of the three new requirements in the amended 
Act, z.e., the twenty-four month requirement, and does not 
negate the basic purpose of the 1965 amendments.” 

We appreciate appellant’s concern for retroactivity, 
but we are unable to understand why he feels that to 
apply the 1965 amendments here would make them retro- 
active. The amendments are prospective only. A reading 
of section 323 (b) of Public Law 89-97 shows that the 
amendments are applicable “to persons who file applica- 
tions, or on whose behalf applications are filed . . . on or 
after the date [of enactment].” Appellant filed on behalf 
of his adopted daughter in March 1966, eight months 
after the enactment of the amendments in July 1965. 


5 These two conditions which the court in Economy, supra, 286 
F. Supp. 474, and the District Court in the instant case held were 
to be considered as controlling were also discussed in Broddie v. 
Gardner, 258 F. Supp. 753 (N.D. Ind. 1966), in which the child 
adopted was a grandchild who had lived with the adopting disabled 
grandparent since birth. The distinction between Broddie and 
Economy (which is similar to the facts here) reinforces appellee’s 
argument that the two additional conditions must be viewed sep- 
arately from the twenty-four month requirement. 


°Cf. Craig, supra, slip op. at 8-9. 


* That is to prevent adoptions in order that an old-age benefit 
recipient might receive more of a monthly income. 
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Clearly appellant brought himself within the language of 
the statute without the aid of any administrative or ju- 
dicial ruling, retroactive or not. 

Thus the legislative history of the amendments when 
read along with Economy and Craig, supra, clearly neces- 
sitates affirmance of the decisions of the hearing examiner 
and the District Court which are supported by substan- 
tial evidence in the record. 42, U.S.C. § 405 (g) ; see Mit- 
chell v. Gardner, 123 U.S. App. D.C. 195, 358 F.2d 826, 
829 (1966). 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THoMAS A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 

LAWRENCE S. MARGOLIS, 

KENNETH MICHAEL ROBINSON, 
Assistant United States Attorneys. 
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